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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : 

0 Revision application to Government of India: 

(1) ~ '3011c:.-i ~ ~. 1994 cF'r mxr 3Tdc7 -;:frir ~ ~ l=fl1wlT cfJ 6IR # ~ mxr qJT 
eu-net as er qqa d sia:le ga&arvr sna-+ 3ref)+ euf?ra, +ea vat, fa +farer@, Toi?a 
fcrn-rr, mclt ~. ~ cfiq '+fcf'l', ~ l=IT<f, ~ ~ : 110001 qJT cBT ~ ~ I 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New 
Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section ( 1) of Section-35 ibid : 

(ii) ufe +re S gift as pye + ora tleft sif-rait net ah felt rverent a sru aitsi? f 
ff) rverne et au? rvert # rot et ond gg +pf #, gr f@sell rvert at rvsrt f qr as fref 
cb Ix=& I~ if <TT fcnm -~ O;§ I l II x ~ .'i51 l=f@ cFi -qfcpm - cf) ~ st 'i5T I 

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in 8 
warehouse or in storage whether in a factory or in a warehouse. 
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

~ ~ cBT ~ ~ ITTT 'l'flxci" rfi ~ (~ m ~ <ITT) frmm ~ Tf<lT ~ m1 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 

·if+ sere al sure goo d qyai ad fey oil sq&) fee Hsu aS +s silt get anger oil get sner vi 
frn:r:r cfi ~ ~. ~ cfi &RT i:i7ffif c!T ffl=m 1:!x <TT ~TC:- if fc!m ~ (rf.2) 1998 mxT 109 &RT 
fgt fg rg st . 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 

(t) ah±fl sure- rs (srfle) frrmael, zooi at fr g ' air+fa faf»fee rra iv gg-o # et fit # 
~ ~ cfi >Tffr ~ ~ ~ "f1 TIPf l'JR-1 cfi ~-~ ~ ~ ~ ~ <TT-<TT ~fum cfi W\?-T 
~ ~ fcn<TT ~ ~ I~ W\?-T ~ ~.cBT ~ ~ cfi 3lc'flTTf mxT 35-~ if f.mffui ~ cfi :fTTTR cfi 
~ cfi W\?-T itJITT-6 'cf@R ~ >fffr 'if\ ~ ~ I . 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-ln-Appeal. It should also be accompanied by a 
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed Linder Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2J ~ ~ cfi W\?-T ~ ~ XCPTf ~~~<TT i3"fffi <p1, ffl ~ 200/-~ :fTTTR ~ ~ 3lR 
ore'f vier±vat gas ens ) sure1 s) il 1000/= a) f1 +4gait aS1 ong 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. 0 

f+ sees, at-lu sure+ go pd tar at sf)elret =uruif@rawot as gf srf)el; 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(t) a-flu ucuret goo srferf@re+t, 1944 ~ mxT 35-#r/35-~ cfi 3lc'PTTf:- 

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- 

uaufefe 4fR3a 2 (t) a if aaig argent a arena1 al &rd)et , srf)oil as +e} # frat yea, qt-d) 
eure+ get vi slant orflefret ururferavvi (f@rsee) a) uf@un el:flu ff3al, srs+reraa if 237741, 
~§J.lle>il 8-Tcl'cl ,:3RRm .~,3-lt'J.li::;l~li::;-380004 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2 floor, BahumaliBhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 



---,3--- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty I penalty/ demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch-of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 

(3) ~ ~ ~ ~ cri ~ ~ CDT ~ Nill % al cla qo site d ~ itRf CDT ~ '34g® 
ctrT xf fcpm \JlAT ~ ~ cf&f ct "ITTTI'~ -ifr fcp- fffiID "Cf<ft ~ xf fl ct~ <l~~ ~ ~ cm- ~ ~ <TT ~ ~ cm- ~ ~ fcn"m \iTTill t I . 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each . 

(4) 

O 

..{Jllllc1ll ~~ 1970 <l~ ~ ~-1 ct ~ ~ ~ 3lj"ffR '3cl'n ~ <TT 
+jeer?et qenfRerf frvfeut f©rail as an@gr # h la a va fut i.6.so el a-enrtreil gJe@ 
fease et+ut slur uifeg 
One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

(5) ~ 3ITT ~~cm-~~ cf@~~ 3ITT -ifr t<TR ~ TTPm vnm % vn- m ~ 
~ 0011~1 ~ ~ ~ ~ ~ (cfji<.J~Fclft'.r) f.'n:r:f, 1982 "i:i ~ % I 

Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(57) 

o 

fl+n goo, a-&la vie+ goo a wharat ardlflt urenf@ravi(fRrsee),a} vfeordreit a; rel l 
cfiAc-llJ-liJl(Demand) -rzct c3(Penalty) CDT 10% ~ ~ ~ ~ 61 ~. ~ ~ ~ 10 
cfi"Wi ~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 

1994) 

~ xQT"c." ~ }ITT ~ c);- ~' ~nfmq- ~ "~ cfTT ;m;JT"(Duty Demanded)- 

(i) (Section)~ nD c);- ~ fc:l"~ nfu; 
(ii) ~ ~ ~ ~ cfTT "{ITT! ; 
(iii) ~ ~ ~ c);- fctm:I° 6 c);- ~ ~ _"{ITTI. 

q ~ ~ ~ ,~ :wftcir' cR" ~ -q_a- ~ cfTT ~ <R", ~ ~ m c);- ~ ~ ~rct ~ ~ 
.rrm 6, 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CE STAT. (Section 35 c (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(cliv) amount determined under Section 11 D; 
(clv) amount of erroneous Cenvat Credit taken; 
(clvi) amount payable under Rule 6 of the Cenvat Credit Rules. 

st 3ndr ads f? 3rd)or f@racer earar amsf pea 3rrar rva m &vs faarfea st at arfar fe arg gva h 
aa, ~ q"{ }ITT zj ~ ~ fclci1R.c.1 ~ cW ~ c);- 10% ~ q"{ cfTT -aT ~ ~ I 
8F% Jo 
Rea, ',, o {s,'8; 

.• ' ~ ', ~ In view of above, an appeal against this order shall lie before the Tribunal on payment of f g L:,.10 j~ the duty demanded where duty or duty and penalty are in dispute, or penalty, where 
" f==p "?j}r.; alone is in dispute." 
%ls> ©.@ 
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ORDER-IN-APPEAL 

The present appeal has been filed by M/s. United Metachem 

Industries, Plot No. 3549, Phase-lV, GIDC, Chhatral, Ahmedabad- 382 

729 (hereinafter referred to as the appellant) against Order in Original 

No. AHM-CEX-003-ADC-MSC-009-20-21 dated 25.02.2021 [hereinafter 

referred to as "impugned order'] passed by the Additional Commissioner, 

CGST, Commissionerate : Gandhinagar [hereinafter referred to as 

"adjudicating authority" ]. 

2. Briefly stated, the facts of the case is that intelligence gathered by 

the officers of the Directorate General of Central Excise Intelligence, Zonal 

Unit, Ahmedabad (now DGGI) indicated that M/s. Harshlaxmi Chemisolv, 0 
Ahmedabad, were selling Organic Chemicals such as Toluene, Nitro 

Benzene, Phenol etc. to different buyers based in Delhi, Kundali, Panipat, 

Sonipat (Haryana) but passing on the cenvat credit to different 

manufacturers/dealers based at Vapi, Ankleshwar, Ahmedabad etc. 

without physical supply of the corresponding goods. Accordingly, searches 

were carried out at the office premises of M/s.Harshlaxmi Chemisolv and 

various documents and records were seized. Scrutiny of the seized records 

'revealed that M/s.Harshlaxmi Chemisolv had issued invoices showing 

clearances of chemicals to the appellant only on paper but actually the 0 
corresponding goods were not supplied to the appellant. It further 

appeared that though the appellant had made payment to M/s.Harshlaxmi 

Chemisolv by cheque, M/s. Harshlami Chemisolv had only retained 10% of 

the total Central Excise duty plus VAT and returned the remaining 

amount to the appellant in cash. It further appeared that M/s.Harshlaxmi 

Chemisolv has issued invoices in the capacity of third stage dealer to the 

appellant, which is not a valid document for availing cenvat credit in 

terms of Rule 91)a)iv) of the Cenvat Credit Rules, 2004 (hereinafter 
referred to as CCR, 2004). 

Statement of the partner of the appellant firm was recorded wherein 

teralia, admitted that they had merely received invoices in. respect 
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of excisable goods but the corresponding goods were not received by them. 

They had thereby wrongly availed cenvat credit amounting to 

Rs.75,83,568/-. He also admitted that they had availed cenvat credit on the 

strength of invoices issued by M/s.Harshlaxmi Chemisolv but stated that 

they were not aware that invoices were issued on the basis of second stage 
dealer. 

O 

2.2 The appellant was issued a SCN vide F.No. DGGSTI/AZU/3G 

48/2017-18 dated 29.09.2017 wherein it was proposed to : 

► Demand and recover wrongly availed cenvat credit. amounting to 

Rs.75,83,568/- under Rule 14 of the CCR, 2004 read with Section llA 

(4) of the Central Excise Act, 1944; 

► Demand and recover Interest under Rule 14 of the CCR, 2004 read 

with Section 1 lAA of the Central Excise Act, 1944; 

► Impose penalty under Rule 15 (2) of the CCR, 2004 read with Section 

11AC(L) of the Central Excise Act, 1944; 

> Impose penalty under Rule 26 (1) of the Central Excise Rules, 2002. 

o 

In the above notice, M/s. Harshlaxmi Chemisolv, the transporter M/s. 

Shreeram Baj rang Transport & Ware housing Co. and others were also 

made noticee and penal action was proposed against them. 

3. The said SCN was adjudicated vide the impugned order wherein the 

demand was confirmed against the appellant along with interest. Penalty 

of Rs.75,83,568/- and Rs.7,50,000/- was imposed under Rule 15 (2) of the 

CCR, 2004 read with Section 1 lAC (1) of the Central Excise Act, 1944 and 

Rule 26 (1) of the Central Excise Rules, 2002 respectively. Penalties were 

also imposed on the other co noticees. 

4. Being aggrieved with the impugned order, the appellant has filed the 

instant appeal on the following grounds: 

They had in their reply to the SCN clearly argued that the entire 

investigation has been based on third party evidences and oral 
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evidences and by discarding the evidences recovered from their 

premises. However, the adjudicating authority has not 

appreciated their submissions and the case laws relied upon by 

them and proceeded to arbitrarily confirm the demand along with 

interest and penalty. 

ii) They had purchased the inputs on the basis of invoices, the 

payment of which was done by them through cheque/bank and the 

inputs were received in their factory, accounted for and used in 

the manufacture of finished goods which were cleared on payment 

of excise duty. These facts were known to the investigation at the 

time of search of their factory and were not disputed. These facts 

were also brought to the notice of the adjudicating authority but 

he has remained silent on the most vital evidences and proceeded 

on the basis of a diary recovered from the dealer's premises, 

which is of third party and has no statutory value and is a 

doubtful piece of evidence. 

iii) The investigation was not extended to the alleged actual buyers to 

whom the dealer had allegedly sold the goods in cash. The 

investigation has proceeded on the basis of oral statements which 

have been recorded under threat, fear and duress only to make a 

case. As such the same does not hold any evidential value. 

iv) Reliance has been placed upon statements of various persons, 

which have been retracted while submitting their defence 

submissions before the adjudicating authority. Retracted 

statement cannot be used as an evidence and the case has to be 

proved on the basis of corroborative evidences, which are absent 
in the case. 

v) The entire case was based on a dairy recovered from the premises 

of the dealer and oral evidences. The dairy was not recovered 

during the first search undertaken on 10.09.2014 but detected 

during the subsequent search on 16.09.2014. Further, the 

adjudicating authority has not relied on the books maintained by 

them or the dealer and the VAT returns filed by the dealer. 

0 

e 
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e 

vi) The impugned order has been passed in a cursory, superficial and 

summary manner. The various submissions made by them and 

the judicial pronouncements relied upon have not at all been 

properly and judiciously considered and dealt with. The 

allegations in the SCN nave almost been reproduced in the form 

of 'findings' with some cosmetic changes here and there. 

vii) They had sought cross examination of the Authorised Signatory of 

the dealer firm and the transporters whose statements have been 

relied upon. However, the adjudicating authority has denied the 

same without assigning any sufficient reasons. The statements 

cannot, therefore, be considered as admissible evidences. As per 

Section 9D of the Central Excise Act, 1944 the adjudicating 

authority is required to inform the reason for not allowing cross 

examination to the appellant. However, in the instant case, no 

reason has been communicated for not allowing cross 

examination. Further, in terms of the said Section 9D unless and 

until the person whose statement is relied upon is allowed to be 

cross examined, the statement cannot be relied upon. 

viii) Where a person summoned for cross examination does not 

respond, his presence must be enforced failing which the evidence 

) tendered by him, which is the subject matter of cross 

examination, cannot be relied upon. They rely upon the decision 

in the case of Shalimar Agencies Vs. Commissioner of Customs, 

Kandla 2000120) ELT 166 (Tri.); L. Chandrasekhar Vs; 

Collector of Customs - 1980 (48) ELT 289 (Tri.). 

ix) It is settled law that judgments of the higher forums are required 

to be followed and applied. by all lower authorities and non 

following is breach of judicial discipline. 

x) During investigation various records were recovered by the 

investigation and the same have not been discarded. However, the 

investigating agency as well as the adjudicating authority have 

ignored these vital evidences on the basis of which the entire case 

would have disappeared in thin air. 
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xi) They manufactured goods out of the said raw materials and 

cleared the same on payment of central excise duty. If it is the 

allegation that they had not received the goods, then from where 

did they get the raw material from which they had manufactured 

finished goods. The statutory records maintained by them were 

available with the investigating agency and the same were 

required to be examined with reference to the oral evidences and 

if any contradiction was noticed, further investigation was 

required to be undertaken, which was not done so. 

xii) Statutory records are admissible evidence as per Section 36A of 

the Central Excise Act, 1944 according to which unless contrary is 

proved, it is presumed that the content of such document is true. 

They rely upon the decision in the case of Prag Penta Chem Pvt. 0 
Ltd.- 2018 (360) ELT 1025 (Tri. Delhi); IMI Abrasives Pvt. Ltd. 

2017 (345) ELT 0285 (Tri.Delhi). 

xiii) During the search of their factory. premises neither any shortage 

nor excess of raw material or finished goods have been noticed by 

the investigating agency. If the allegations of the investigating 

agency are true, shortage of raw material would have been found 

in their factory premises. 

xiv) The entire case of the department is based on assumptions and 

presumptions, conjectures and surmises which have no sanctity of 

law. They have received inputs in the factory premises which 

were duly accounted for and utilized in the manufacture of 

finished goods and cleared on payment of duty. These facts have 

not been disputed. 

xv) The investigating agency was required to bring on record how 

they were attaining their production without physical receipt of 

inputs. The department has failed to give any evidence from 

where they have received such huge amount of inputs which were 

used in manufacture of finished goods. There is no documentary 

evidence to show that they had received input from any other 
source. 

e 
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xvi) In a similar matter where allegation was that credit had been 

availed without receipt of raw material in the case of Tejal 

Dyestuff Industries - 2007 (216) ELT 310 (Tri.), it was held that 

the Revenue cannot make its case on the basis of statements 

alone in the absence of independent evidence to corroborate the 

same. The said decision was upheld by the Hon'ble Gujarat High 

Court- 2009 (234) ELT 242 (Guj.). 

xvii) They rely upon the judgment in the case of Motabhai Iron & Steel 

Industries - 2014 (302) ELT 69 (Tri.-Ahmd) which was 

maintained by the Hon'ble High Court of Gujarat - 2015 (316) 

ELT 0374 (Guj.). The said decision was followed in Yashka 

Polymers Pvt Ltd. Vs. CCE, Ahmedabad- II in Order No. A/10082 

10083/2020 dated 14.01.2020. 

xviii) The above case laws are squarely applicable in the instant case as 

in the present case also the investigating agency has never tried 

to investigate if the dealer had issued only invoices to them, 

where the goods of the invoice were delivered to various buyers 

who had utilized them. The present case is also due to the 

outcome of the same investigation of alleged supply of invoices 

without corresponding goods, where M/s. Yashka Polymers were 

one of the recipients as in the present case. The decision of the 

Hon'ble Tribunal has to be followed in the present case. They also 

rely upon the decision in the case of Krebs Bio-Chemicals & 

Industries Limited- 2017 (352) ELT 261 (Tri.Hyd). 

xix) Regarding the allegation that M/s. Harshlaxmi have supplied 

goods as third stage dealer, it is submitted that from the face of 

the invoice, they cannot by any means establish that the invoice 

issued by the dealer is on the basis that the dealer is third stage 

dealer. The dealer has mentioned in the invoice that M/s.Yug 

International Pvt. Ltd is first stage dealer and 

manufacturer/importer is. M/s. Thirumalai Chemicals Limited. 

The investigation has failed to place on record as to whether BMG 

Chemicals Pvt Ltd is first stage dealer or the consignment agent 

of Thirumalia Chemicals Limited. 
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xx) M/s.BMG Chemicals is the consignment agent of the' 

manufacturer M/s.Thirumalia Chemicals. Thus Yug International 

is the first stage dealer, while Harshlaxmi is the second stage 

dealer. 

xxi) In the case of Vivan Corporation, it is submitted that the 

manufacturer is M/s.MLSPL and Mis.Vivan Corporation is the 

first stage dealer. The transaction between Vivan Corporation, 

Bhiwandi and Vivan Corporation, Ahmedabad is not sale but a 

stock transfer. 

xxii) They had taken cenvat credit on the strength of an invoice which 

is a document prescribed under Rule 9 2) of the CCR, 2004. They 

had cleared the goods on payment of duty and therefore, the same 

amounts to reversal of cenvat credit in terms of the decision of the 

Bombay High Court in the case of Ajinkya Enterprises. 

xxiii) They cannot make it out on the basis of the details mentioned in 

the invoice that the same is issued by a second stage dealer or 

third stage dealer. Even if the dealer has misrepresented himself 

as second stage dealer, the payment of duty has not been 

disputed. Thus, cenvat credit cannot be denied. They rely upon 

the decision in the case of Atlas Pharmachem Industries Pvt. Ltd 

2018 (363) ELT 1060 (Tri.-Ahmd); Gharda Chemicals Ltd. - 

2004 (172) ELT 491 (Tri.-Mumbai). 

xxiv) Regarding the allegation that they had shown sale of excisable 0 
goods valued at Rs.3,83,09, 177/- which remains outstanding till 

05.03.2017, it is submitted that due to one or other reason in 

business a huge amount is required to be kept outstanding for a 

long period due to reasons best known to both the parties i.e. the 

seller and buyer. The said amount have been settled by them and 

their supplier but the facts have not been placed on record by the 

investigation to mis-lead the adjudicating authority. 

xxv) Regarding the denial of cenvat credit of Rs.2,84,972/ availed on 

the basis of invoice in the name of Narayan Industries, 

Ahmedabad, it is submitted that it is nowhere alleged that they 

had not received the goods and recorded the same in their records 

0 
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and that payment of the said invoice was made to 

M/s.Harshlaxmi. The goods were meant for them and transported 

to them by the dealer. However, the dealer had· erroneously 

mentioned the name of Narayan Industries in the invoice. 

xxvi) It is a settled law that cenvat credit cannot be denied on the 

ground that the name of the manufacturer is different from that 

disclosed on an invoice. They rely on the decision of the Hon'ble 

Bombay High Court in the case of Raymond Limited - 2010 (258) 

ELT 187 (Bom.) 

xxvii) When the demand is not sustainable on merits as well as on 

limitation and there being no element of fraud, collusion, willful 

misstatement or suppression of facts with intent to evade 

payment of duty, penalty under Rule 15 (2) read 'with Section 

1 lAC cannot be imposed. 

xxviii) In cases where the details relating to such transactions are 

recorded in the specified records for the disputed period, the 

penalty shall be 50% of the duty so determined. The penalty of 

Rs.75,83,568/- is, therefore, illegal, unjustified and· untenable in 

law. 
xxix) When the demand itself is not maintainable, the question of 

® recovery of interest does not arise. 

xxx) Penalty under Rule 26 (1) of the Central Excise Rules, 2002 

O 

cannot be imposed on a juristic person who does not act in person 

in making any invoice which could be used for taking invalid 

cenvat credit. The juristic person cannot concern himself in 

transporting, removing, depositing or in any manner dealing with 

excisable goods which he knows or has reason to believe are liable 

for confiscation. They rely upon the decision in the case of Apple 

Sponge and Power Ltd.= 2018 (362) ELT 894 (Tri.-Mumbai). 

xxxi) The allegation in the instant case is of availment of cenvat credit 

without receipt of goods and as such no goods have been alleged to 

be involved in the case. Thus penalty under Rule 26 can otherwise 

also not be imposed. 
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5. Personal Hearing in the case was held on 05.05.2022 through virtual 

mode. Shri Anil Gidwani, Advocate, appeared on behalf of the appellant 

for the hearing. He stated that the Hon'ble Tribunal has decided the 

matters relating to other parties in investigation and dropped the SCN. He 

further reiterated the submissions made in appeal memorandum. 

6. I have gone through the facts of the case, submissions made in the 

Appeal Memorandum, and submissions made at the time of personal 

hearing and material available on records. The dispute involved in the 

present appeal relates to denial of cenvat credit on three different counts, 

which are as below : 

A) Cenvat credit availed on the strength of invoices issued by Q 
M/s.Harshlaxmi Chemisolv without physical receipt of corresponding 

goods. 

B) Cenvat credit availed on the strength of invoices issued by third 

stage dealer. 

C) Cenvat credit availed on the strength of invoice which is in the name 

of Narayan Industries, Ahmedabad. 

7. Regarding the first issue pertaining to cenvat credit availment 

without physical receipt of corresponding goods, I find that the case 

against the appellant has been made out on the basis of the evidence 

contained in a diary recovered from the premises of M/s.Harshlaxmi 

Chemisolv. The contents of the dairy were also confirmed by the Power of 

Attorney Holder of M/s.Harshlaxmi Chemisolv in the statement recorded 

by the investigating officers. Further, the Partners of the appellant firm, 

in their respective statements, admitted to have availed cenvat credit 

without receipt of corresponding goods. As against this, the appellant have 

challenged the evidentiary value of the dairy recovered from the premises 
al 

of Harshlaxmi Chemisolv. The said dairy was recovered in the course of 

the search carried out for the second time at the premises of the said firm. 

The appellant have also contended that the statements used against them 

ot have evidentiary value as the cross-examination of the persons 

e 
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tendering the statement did not take place. The appellant have contended 

that they had received the goods which were recorded in the records 

maintained by them and the finished goods manufactured out of these raw 

materials were cleared on payment of duty. They have also contended that 

no investigation was carried out at the end of the alleged actual receivers 

of the goods. 

0 

7 .1 In this regard, I find that though there are evidences which points 

towards the fact of the appellant having availed cenvat credit without 

receipt of corresponding goods, the same is not conclusive inasmuch as the 

investigation has not brought on record any shortage or excess of raw 

® material in the course of the search at the appellant's premises. It is 

obvious that if the appellant were availing cenvat credit without physical 

receipt of the goods, there would be a shortage of raw material physically 

available in the factory premises of the appellant. However, no such 

evidence has been brought on record in the investigation or in the SCN. 

Further, if the appellant was not receiving _the goods, in respect of which 

cenvat credit was availed by them, how and_ from whom were the raw 

material for manufacture of the finished goods being procured by them. If 

only invoices are being received by. the appellant without receipt of the 

corresponding goods, it would lead to the obvious and natural corollary 

that the appellant are not actually manufacturing any finished goods and 

clearances of finished goods are fictitious. However, theses issues have 

apparently not been subjected to investigation and the SCN as well as the 

impugned order are silent on these aspects. 

7.2 The appellant have, in the course of the personal hearing. submitted 

that the Hon'ble Tribunal has dropped the SCN in respect of the other 

parties in investigation. I find that in the case of M/s.Yahska Polymers 

Pvt. Ltd and M/s.Vardhaman Chemicals involving similar facts and issues, 

the Hon'ble Tribunal had vide Final,Order No. 10082-10083/2020 dated 

14.01.2020 allowed the appeals of the parties. The relevant part of the 

id order is reproduced as below : 
6. Heard Learned Authorised Representative, considered the grounds of 
appeals and perused the case records. I find that the allegatio_ns of non 
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receipt of goods alongwith the invoices by both the Appellants from Mis 
Laxmi Dyechem and M/s Harshlaxmi Chemosolv are based upon the diary/ 
norte books seized from said two concerns. Further the statements of 
authorised persons of said two concerns as well as authorised persons of the 
Appellant concerns have also been relied upon to show that no inputs were 
received by them. In case of M/s Yahska Polymers, the statement of 
transporter has also been relied upon to show that no goods were consigned 
to Mis Yahska. However I find that no investigations has been conducted to 
ascertain from the parties to whom the inputs were allegedly actually sold by 
M/s Laxmi Dyechem and M/s Harshlaxmi Chemisolv to ascertain the actual 
position. The show cause notice is absolutely silent about the investigation at 
the end of alleged actual recipients who allegedly received the goods without 
cover of invoice. On the other hand the records and documents maintained 
by the Appellant concerns showing receipt of inputs in their premises, 
accounting of same, utilisation of such inputs in manufacture of finished 
goods and clearances thereof on payment of duty and the said· vital fact has 
not been disputed by any evidence. No alternative input shown to have been 
procured or used by the Appellants in place of alleged non received inputs. 
During visit to both the Appellants by the officers no discrepancy in raw 
material or finished goods was found which can point out any alleged 
violation. No evidence in the form of any cash coming back to the Appellant 
concerns after payment of consideration through banking channels towards 
purchase of inputs from Mis Laxmi Dyechem and M/s Harsh Laxmi 
Chemosolv has been found. The Appellant M/s Yahska in their reply to show 
cause had also contended that the goods received by them were emptied in 
tanks having capacity viz. 4 tanks of 25000 Ltrs. 2 Tanks of 20,000Ltrs, 1 
tank each. of 13 and 14000 Ltrs each, 3 tanks of 8000 Ltrs. and 1 tank of 
7000 Ltrs. Also they had jacketed vessel of 7000 and 10,000 Ltrs. 
respectively. They also stated that. the tanker can also be unloaded in barrels 
of 200 Ltrs. Similarly in case of M/s Vardhman Chemicals they had capacity 
to store the goods. In such case only on the basis of diary/ note books 
seized from third party or the statements it cannot be said that the 
Appellants did not receive the goods. The input output ratio of Appellant 
Units has not been challenged. Pertinently in absence of investigation at the 
end of actual recipients, the allegation of availing credit by the Appellants 
only on the basis of invoice without actual receipt of goods cannot be 
allowed to sustain. My view is also based upon the Hon'ble High Court 
Judgment in case of M/s Motabhai Iron & Steel Industries 2015 (316) E.LT. 
374 (Guj.) wherein while upholding the Tribunal order it held as under : 

"19- From the findings recorded by the Tribunal, it is 
apparent that payment to M/s. Vasmin Corporation in 
respect of purchases was made through banking channels. 
Under the circumstances, the Tribunal has lightly held that 
the demand cannot be confirmed against the assessee. The 
Tribunal has further found that it is an undisputed fact that 
all the purchases were duly recorded in the statutory books 
of the assessee and the goods were also found to be entered 
in its statutory records. That the Department had not made 
any investigation at the unit of the assessee, which could 
have supported the findings of the adjudicating authority. 
None of the consignors of the goods have denied the 
clearance of goods to the assessee. There was no evidence 
on record to show that the records maintained by the 
assessee were not correct. The Tribunal, was accordingly, of 
the view that on the basis of statements of some transporters 
which were not corroborated by any material on record, a 
huge credit could not be disallowed. It is under these 
circumstances that the Tribunal has set aside the demands 
and the penalties imposed upon the 
assessee and the co-noticees." 

0 

0 
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6.1 Similarly in case of G.S Alloys Castings Ltd. 2016 (331) ELT 310, the 
Tribunal held as under : 

O 

"8. Even otherwise, the Revenue is silent on the issue 
that if the appellant has not received the materials in 
question, how have they manufactured the corresponding 
final products. It is not the Revenue's case that they have 
procured the raw material from any other alternative source. 
It is not only inpractical but impossible to manufacture the 
final product without raw material in question. The 
appellants having reflected the raw material in their Cenvat 
credit account and having shown the utilization of the same, 
heavy duty stands cast on the Revenue to establish that 
such raw material was not the one which was covered by 
invoice in question and stands procured by the assessee 
from any other source. There is neither any allegation much 
less any evidence to reflect upon the procurement of raw 
material from any outside source." 

7. Thus in view of my above findings and judgments cited above, I do 
not find any reason to demand and recover Cenvat credit from both the 
Appellants. I accordingly set aside both the impugned orders and allow the 
appeals with consequential reliefs, if any arise, in accordance with law." 

7.3 The adjudicating authority has, at Para 32.6 of the impugned order, 

o 

held that the judgment of the Hon'ble Tribunal in the case, supra, was not 

applicable on the grounds that in the said case, the appellant had shown 

receipt of inputs in their premises, accounting of the same, manufacture of 

finished goods and clearances thereon on payment of duty and that these 

vital facts have not been disputed by any evidence. He has further 

observed that in the said case, supra, the input-output ratio was not 

challenged. I am of the view that the adjudicating authority has erred in 

appreciation of the facts and evidences involved in the present case and 

thereby wrongly holding that the judgment of the Hon'ble Tribunal in the 

above case was not applicable. 

7.4 I find from the material on record that the department has not 

disputed the statutory records maintained by the appellant wherein the 

receipt of inputs were recorded by them. It is also not disputed by the 

department that the appellant was clearing their finished goods on 

payment of duty. Further, the appellant had raised these issues before the 

adjudicating authority, however, without countering the contention of the 

El: ellant with any material evidence, the adjudicating authority has '\ • t ~ ply held that there was no physical receipt of goods. I further find that / 
, 
6 



16 

F No.GAPPL/COM/CEXP/514/2021 

it is stated at Para 5.1 of the impugned order that at the time of search of 

the factory of the appellant on 07.05.2015, the factory was closed for 

maintenance purpose and no manufacturing activity was carried out 

there. However, it is not forthcoming from the records as to the date from 

when the factory was closed for maintenance purpose. It is also riot 

forthcoming whether, at the time of search of the factory, there was any 

physical stock of inputs, semi-processed goods or finished goods available 

in the factory. Neither is there any mention of the stock of inputs and 

finished goods as per the statutory records on the date of search. In the 

absence of any such physical stock verification and also considering the 

fact that the details mentioned in the statutory records maintained by the 

appellant have not been disputed, it cannot be alleged that the appellant 

had not received the inputs under the invoices of M/s.Harshlaxmi 

Chemisolv. Mere reliance upon the private records seized from the 

premises of M/s.Harshlaxmi Chemisolv without any corroboration of the 

nature mentioned above is not sufficient for alleging non receipt of inputs. 

Without corroborative evidence, the allegation of non receipt of inputs by 

the appellant would tantamount to mere presumption on the part of the 

investigation. 

0 

7.5 Considering the facts involved in the instant appeal, I am of the view 

that the above judgment of the Hon'ble Tribunal in the case of M/s.Y ahska 

Polymers Pvt. Ltd and M/s.Vardhaman Chemicals, supra is squarely 0 
applicable to the facts involved in the present appeal. Being the judgment 

of the jurisdictional Ahmedabad Tribunal, the same is binding upon me 

and, therefore, in terms of the principles of judicial discipline and by 

following the judgement of the Hon'ble Tribunal, I hold that the demand 

for cenvat credit is not sustainable and is accordingly set aside. 

8. Regarding the issue of availment of Cenvat credit on the strength of 

invoices issued by a third stage dealer, I find that Rule 9 (1) of the CCR, 

2004 has prescribed the documents on the strength of which cenvat credit 

can be taken. In terms of Rule 9 (1) (iv) of the CCR, 2004, cenvat credit can 

ken on the strength of invoice issued by "a first stage dealer or a 
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second stage dealer, as the case may be, in terms of the provisions of 

Central Excise Rules, 2002'. Accordingly, only the invoices issued by a 

first stage or second stage dealer are valid document for availing cenvat 

credit and, therefore, invoices issued by a third stage dealer are not valid 

documents for availing cenvat credit as per the legal provisions existing 

during the material time. 

8.1 The appellant have contended that in respect of the invoices issued 

by Mis. Harshlaxmi Chemisolv, which were issued on the basis of invoices 

of Ms.Yug International, the invoice mentioned that M/s.Yug 

International is the first stage dealer of Mis. Thirumalai Chemicals Ltd. 
Tey contended that Mls.BMG Chemicals Pvt. Ltd is the consignment 

agent of M/s.Thirumalai Chemicals Ltd. in terms of Rule 2 (ij) of the CCR, 

2004 and therefore, Mls.Yug International is the first stage dealer while 

M/s.Harshlaxmi Chemisolv is the second stage dealer. Further, regarding 

the invoices of M/s. Harshlaxmi Chemisolv issued on the basis of invoices 
of Mis.Vivan Corporation, they contended that Mls.MLSPL is the 

manufacturer, while Mis.Vivan Corporation is the first stage dealer. The 

transaction between Mis. Vivan Corporation, Bhiwandi, and Mis.Vivan 

Corporation, Ahmedabad, is not sale but a stock transfer. Therefore, 

invoices of Mls.Harshlaxmi Chemisolv is that of a first stage dealer. o 
8.2 I further find that neither the investigation nor the SCN have 

covered the issues raised by the appellant. It has not been brought out in 

the investigation whether Mls.BMG Chemicals is a consignment agent of 

the manufacturer. This is a critical aspect which determines whether 

Mls.Yug International is a first stage or second stage dealer. It is also not 

forthcoming from the investigations and the SCN whether the 

transactions between Ml.Vivan Corporation, Bhiwandi and Mis.Vivan 

Corporation, Ahmedabad is a stock transfer or a sale which is pertinent to 

determine whether Mls.Harshlaxmi Chemisolv is a first stage or second 

stage dealer in respect of the invoices issued on the basis of invoices of 

.Vivan Corporation. Further, I find that the adjudicating authority has 
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not given any clear finding on these aspects of the case and has simply' 

reproduced the allegations in the SCN as his findings. 

8.3 I find that the Hon'ble Tribunal, Ahmedabad had in the case of Atlas 

Pharmachem Indus. Pvt. Ltd., Vs. Commissioner of Central Excise, 

Ahmedabad-I- 2018 (363) ELT 1060 (Tri.-Ahmd) held that : 
"7. The grounds raised before me by both the Counsel for the appellants are legal 
in nature therefore the same can be addressed before me although not contested 
before the authorities below. Therefore; the same cannot be ground for 
confirmation of the demand. I, further find that in this case the main appellant has 
taken Cenvat Credit on the strength of invoice, which is a document a prescribed 
under Rule 9(2) of Cenvat Credit Rules, 2004 and having full particulars of the 
supplier of the goods. Therefore, in terms of Rule 3 of Cenvat Credit Rules, 2004, 
the main appellant is entitled to take Cenvat Credit. Further, I find that the main 
appellant has cleared the goods on payment of duty therefore, the payment of duty 
by the main appellant shall amount to reversal of Cenvat Credit in terms of the 
decision of the Hon'ble Bombay High Court in case of M/s. Ajinkya Enterprises 
(supra). Therefore, the Cenvat Credit cannot be denied to the main appellant; 
consequently, no penalty is imposable on the main appellant further, goods are not 
liable to confiscation and no redemption fine is imposable." 

0 

8.4 I find that in the instant case, in respect of the invoices purportedly 

issued in the capacity of third stage dealer, it is not disputed that the 

appellant had received the goods in their factory premises and neither is 

the duty paid nature of the goods disputed. Therefore, the above judgment 

of the Hon'ble Tribunal is applicable to the facts and circumstances of the 

present case. Further, being the judgment of the jurisdictional Tribunal at 

Ahmedabad, the same is binding upon me. Therefore, in terms of judicial 

discipline, I follow the above judgment of the Hon'ble Tribunal and hold 0 
that cenvat credit cannot be denied to the appellant. 

9. As regards the issue of availment of cenvat credit on the strength of 

invoice which is in the name of M/s.Narayan Industries, I find that the 

said invoice issued by Mls.Harshlaxmi Chemisolv has- been issued in the 

name and address of Mis.Narayan Industries, Ahmedabad, and contains 

the VAT Number, CST number and Central Excise Registration number of 

Mis.Narayan Industries only. The said invoice does not contain any 

particulars or details of the appellant which leads one to believe that 

Mls.Harshlaxmi Chemisolv had by clerical mistake, as contended by the 
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appellant, mentioned the name of Mis.Narayan Industries instead of the 

appellant. Rule 9 (2) of the CCR, 2004 stipulates that : 
"No CENVAT credit under sub-rule (1) shall be taken unless all the particulars as 
prescribed under the Central Excise Rules, 2002 or the Service Tax Rules, 1994, 
as the case may be, are contained in the said document:" 

9.1 Rule 11 of the Central Excise Rules, 2002 stipulates that no 

excisable goods shall be removed from a factory of warehouse except under 

an invoice signed by the owner of the factory or his authorized agent. Sub 

rule (2) of Rule 11 of the Central Excise Rules, 2002 stipulates that : 
" The invoice shall be serially numbered and shall contain the registration number, 
address of the concerned Central Excise Division, name of the. consignee, 
description, classification, time and date of removal, mode of transport and vehicle 
registration number, rate of duty, quantity and value of goods and duty payable 

O thereon:". 

o 

9.2 In terms of the above provisions of the CCR, 2004 and CER, 2002, 

cenvat credit can be taken only on an invoice which contains the details as 

prescribed in sub- rule (2) of Rule 11 of the Central Excise Rules, 2002. In 

the instant case, I find that the details of the appellant i.e. the registration 

number, name of the appellant as well as the address of the concerned 

Central Excise Division are not mentioned. On the contrary, all these 

details pertaining to Mis.Narayan Industries, Ahmedabad are mentioned 

in the said invoice. Accordingly, the said invoice is not a valid document 

for availing cenvat credit by the appellant and, therefore, the appellant 

are not eligible to take cenvat credit on the basis of the said invoice. 

Therefore, I find no merit in the contention of the appellant in this regard. 

9.3 The appellant have in their support relied upon the judgment of the 

Hon'ble Bombay High Court in the case of Raymond Limited - 2010 (258) 

ELT 187. However, I find that the facts involved in the said case are 

totally different from that of the present case. In the case before the 

Hon'ble High Court, the issue involved was difference in the name of the 

manufacturer found on the goods as compared to that mentioned in the 

invoice/Bill of Entry. However, in the instant case, the invoice on the 

rength of which cenvat credit has been availed by the appellant is not at 

in their name and does not contain any particulars or details of the 

ellant. Therefore, I find that reliance upon the said judgment is mis- 



20 

F No.GAPPL/COM/CEXP/514/2021 

placed and does not help the case of the appellant. Consequently, I am of • 

the considered view that the appellant are not eligible to avail cenvat 

credit on the strength of an invoice which is not in their name but in the 

name of Mis. Narayan Industries. Accordingly, I uphold the impugned 

order confirming demand for cenvat credit along with interest and penalty. 

10. In view of the above facts, I uphold the impugned order insofar as it 

pertains to the demand for cenvat credit of Rs. 2,84,972/- availed oil the 

strength of invoice in the name of Mis.Narayan Industries. The appellant 

are also liable to pay interest under Rule 14 of the CCR, 2004 reach with '\ 
Section 1 lAA of the Central Excise Act, 1944 as well as penalty under 

Rule 15 (2) of the CCR, 2004 read with Section 11AC (D) of the Central 

Excise Act, 1944. 0 
10.1 I set aside the impugned order insofar as it pertains to the 

remaining portion of demand for cenvat credit. The penalty imposed on the 

appellant under Rule 260) of the Central Excise Rules, 2002 is also set 

aside. 

11. 3rfrotaal gait asf 4it sig 3rs4er asr @rue1tu 3alee es&ls et f@sent site 8I 
The appeal filed by the appellant stands disposed off in above terms . 

. ~-- 
6®-°, 

Akhilesh Kurhr ) 
Commissioner (Appeals) 

Attested: 

~ 
(N.Suryanarayanan. Iyer) 
Superintendent(Appeals), 
CGST, Ahmedabad. 

Date: 30.06.2022. 
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